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MVEMORANDUM AND ORDER RE: PLAINTIFF'S MOTI ON FOR EXCLUSI VE SALVAGE
Rl GHTS AS SALVOR- | N- POSSESSI ON OF DEFENDANT VESSEL AND
PRELI M NARY | NJUNCTI VE RELI EF
July 19, 2005

Mart ha’ s Vi neyard Scuba Headquarters, Inc. (“MSHQ ), nodern
day pirates, have | ocated what they believe to be mllions of
dollars in gold and coin. The problemis that the precious cargo
is sitting at the bottomof the Atlantic Ocean, roughly 50 m|es
sout h of Nantucket, in a shipwecked ocean liner. In all, it
Wl cost MSHQ several mllion dollars to bring the gold and
coin to the surface. Before continuing this expensive and risky
effort, MVSHQ asks this Court to grant it exclusive sal vage
rights as sal vor-in-possession of the shipwecked vessel, and to
issue a prelimnary injunction against interference by other
opportuni stic interlopers.

MVSHQ s request was tine-sensitive since it was scheduled to
begin its next, nost expensive phase of expedition on the
shi pw ecked vessel on July 12, 2005. Accordingly, | held a

hearing on July 8, 2005. After allow ng the governnent the



remai nder of the day to file an additional opposition, |

el ectronically granted MVSHQ excl usi ve sal vage rights and issued
a prelimnary injunction, with witten findings to follow. See
docket entry of July 9, 2005.

Since | can properly exercise in remjurisdiction over the
shi pwr eck, and because MVSHQ has established itself as a dutiful,
continuous sal vor of the shipwecked vessel, | hereby GRANT MVSHQ
excl usi ve sal vage rights as sal vor-in-possession of the
shi pweck. And since | am persuaded that there are inmm nent
threats of interference with MSHQ s operations, | find that
MVSHQ can show irreparable harmjustifying a prelimnary
injunction. Accordingly, | hereby GRANT MWSHQ s request for a
prelimnary injunction [docket entry #76].

l. BACKGROUND

A. The Pirates, The Shi pweck and The Gold

1. The 1909 Acci dent

In January 1909, the R MS. REPUBLIC (“the shi pweck” or
“the Republic”) set sail fromNew York City, apparently to
deliver $3 million in gold to the government of Czar Nicholas Il
who planned to use it to refinance |loans fromthe British and
French governnents. About fifteen hours after departure and in
heavy fog, the Republic was struck broadsi de by the bow of the
FLORIDA (“the Florida”), a small Italian [iner that was outside

t he boundaries of the normal path for westbound ships. See The
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Republic, Skin Diver Magazine 19, 24 (July 1984). The Florida

kni fed hal fway through the side of the Republic, flooding the
|atter’s engine room 1d. The Republic’s passengers, having no
time to gather their belongings, were transferred to the Florida,
whi ch was not as severely damaged by the collision. Id.

Through the use of the newy invented wirel ess tel egraph,
the Republic sent out a distress signal of “CQD (" Cone Quick,
Danger”) (at the time, the “SOS” signal was in the process of
bei ng adopted by the United States). [d. The signal was picked
up on Nantucket and quickly relayed to all nearby ships. 1d.
Wthin a few hours, several ships arrived to provide aid; after
anot her ten hours, approximtely 1,650 passengers were safely
transferred fromthe danaged ships, with only four deaths. |1d.
Al t hough the Coast Guard attenpted to haul the Republic to shore,
t he Republic’s bul kheads caved in and the steanship sank in 250
feet of water. 1d. at 26.

2. The Mbdern Sal vage Efforts

On August 12, 1981, after five years of preparatory
research, and after two and a half days of at-sea searching,
MVSHQ was able to | ocate and conduct diving operations at the
wreck of the Republic, in the Atlantic Ccean approxi mately 50
m | es south of Nantucket I|sland, Massachusetts. By July 4, 1983,
MVSHQ was able to make a full-fl edged positive identification of

t he Republi c.



In 1983, 1985, 1987, and 2000, MVSHQ perfornmed survey and
sal vage operations on the Republic, at a total cost of about $2.5
mllion.! Despite extensive efforts in 1987, MSHQ has not been
able to reach the precious cargo because of Iimted information —
thus far, survey and sal vage efforts have been |limted to the
upper four decks of the vessel (the saloon, pronenade, upper and
m ddl e decks). Although no gold was recovered, these expeditions
did recover historically valuable artifacts, many of which are
now on display at the Maritime Museumin Fall River. The gold is
now presuned to be | ocated deep inside the vessel’s underbelly.

Since the | ast major salvage effort in 1987, MSHQ has
diligently set out to uncover the precise whereabouts of the
preci ous cargo. They have researched in the United States, G eat
Britain, France and Russia, including entering into an exclusive
contract with Harland & Wl ff, the Republic’s shipbuilder, to
provi de details regarding the target areas believed to contain

t he gol d cargo.

1 MVSHQ positively identified the shipweck in 1983 by conparing the
vessel’s remains with the original external “rigging” plan of the Republic,
and by recovering dinner places bearing the Wite Star Line nane and marKki ngs.
In 1985, MSHQ perforned an extensive survey of the Republic in preparation
for a full-scale salvage operation. In 1987, MSHQ wi th the hel p of
speci al i zed contractors, spent 74 days sal vagi ng the shipweck, at a cost of
over $2.35 mllion. Unfortunately, the 1987 sal vage operation was not able to
reach the site of the gold, which is believed to be located in three snall
roons at the bottom of the cargo area, roughly equivalent to an 80 story
col | apsed skyscraper. |In 2000, MVSHQ resuned sal vage operations, this tinme
with the intent of uncovering the preci se whereabouts of the cargo. For a
nore detailed account of these efforts, see Third Certification of Martin G
Bayerle, filed June 20, 2005.
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Armed with new i nformati on and state-of-the-art underwater
t echnol ogy, MVSHQ has reconvened its sal vage efforts and was
ready to dive down to the ocean floor on July 12, 2005, wth a
weat her date of July 20, 2005. The operation is a full-scale
production: MSHQ has chartered a vessel with crew, divers,
underwat er renote operated vehicles (“ROvVs”), and C3D side scan
sonar (three-dinmensional mapping and surveying equi pnent). This
next, and perhaps |ast, expedition will stretch into 2006. In
all, MVSHQ expects to incur $12-15 mllion dollars in costs
before the gold is recovered fromthe Republic.

Expense is not the only risk incurred by MWSHQ  Sal vage
operations are tinme-sensitive; the salvage season in the North
Atlantic consists only of the nonths of July and August due to
tricky weat her conditions throughout the rest of the year.

Sal vage operations are al so hazardous; the Republic sank along a
foggy shipping route, so collision with another vessel is a
constant risk. And the shipweck’s extensive rotting and
deterioration poses risks to the divers who dare to venture
inside its caverns. Finally, there is the ever-present risk
that, since the Republic’'s location is wi dely known, interlopers
will attenpt to sal vage the precious cargo while MVSHQ i s ashore.

B. Procedural History

MVSHQ i s now seeking court protection for its risky

i nvestnment. As salvor-in-possession with exclusive sal vage



rights, MVSHQ has de facto insurance against rival salvors. A
prelimnary injunction against interference by rival salvors is
crucial for MVSHQ to secure financial backing, w thout which the
sal vage operation woul d not be possible. Indeed, the Republic
has been the subject of litigation since its discovery in 1981.

1. | nt ervenors

Fol |l owi ng MVSHQ s public declaration of the Republic’s weck
on July 4, 1983, it remained off-site for the remai nder of July
in order to give potential claimnts an opportunity to respond.
MVSHQ subsequently noved before Judge Skinner for perm ssion to
proceed with the sal vage, and was granted such perm ssion on
August 1, 1983. About one nmonth |ater, Northern Ccean Servi ces,
Inc. (“NOS”), noved to intervene in the case, claimng that it
had a prior interest in the weck, because it was the first to
| ocate and identify the ship and was in the process of preparing
sal vage operati ons.

On Septenber 9, 1983, Judge Skinner denied NOS notion to
intervene, stating that “a court may order a putative salvor off
the site and permt another to conduct the salvage, if it appears
that the first salvor is inconpetent or not progressing with due
di spatch, and the second salvor is ready, willing and able to

carry out the project.” Menorandumand Order, C A No. 82-3742-

S 2 (D Mass. Sept. 9, 1983) (citing Hener v. U S., 525 F. Supp.

350 (S.D.N. Y. 1981). Judge Skinner determ ned that NOS did not



make a persuasi ve showi ng that MVSHQ was i nconpetent or not
proceeding with due diligence, and denied the notion to intervene
w thout prejudice. 1d. at 3.

About three years later, in early 1986, a simlar notion to
i ntervene was brought by Marshallton, Inc. (“Marshallton”).

Mar shal | t on proposed to sal vage the weck of the Republic with
the aid of International Underwater Contractors, Inc. (“IUC").
Toget her, they had al ready conpl eted what they terned “Phase 1”
of their salvage operation in Cctober 1985, which invol ved
surveying the weck with an ROV and renoving certain artifacts.
After receiving notice from WSHQ on Decenber 5, 1985, that any
claimto the weck required adjudication before the Court,
Marshal | ton noved to intervene, asking for perm ssion to commence
“Phase 2" of their operation.

On April 16, 1986, Judge Skinner granted Marshallton’s
nmotion to intervene, finding that MSHQ had not yet net the
appl i cabl e standard of exercising due diligence in its sal vage
efforts and bei ng reasonably successful in such efforts.

Menor andum and Order, C. A No. 82-3742-S (D. Mass. Apr. 16, 1986)

(citing Cobb Coin Co., Inc. v. Unidentified, Wecked & Abandoned

Sailing Vessel, 525 F. Supp. 186, 204 (S.D. Fla. 1981)). Judge

Ski nner noted that MVSHQ had only been to the site once in the
two seasons since the Court had granted it perm ssion to sal vage,

whereas Marshallton was ready to comrence full sal vage



operations, which it estimted would take thirty to forty days.
Id. at 6. Accordingly, Judge Skinner granted Marshallton
perm ssion to proceed with its expedition until June 30, 1986,
after which MVSHQ coul d again continue with its own operations.
During “Phase 2,” Marshallton recovered several artifacts
fromthe weck and brought theminto court pursuant to a notion
for an award of title to the artifacts, and for exclusive sal vage
rights. Since Marshallton had brought its artifacts into
Massachusetts, the Court asserted in remjurisdiction over them
and on February 23, 1987, Judge Skinner granted Marshallton title
to all property that it had recovered, while denying it exclusive

sal vage rights. Menmorandum and Order, C. A No. 82-3742-S, 11 (D

Mass. Feb. 23, 1987).2 The First Circuit affirnmed the decision

on Novenber 24, 1987. See Martha's Vi neyard Scuba Headguarters,

Inc. v. Unidentified, Wecked and Abandoned Steam Vessel, 833

F.2d 1059 (1st Cir. 1987). Marshallton failed to nove forward
with its salvage efforts, while MVSHQ resuned its sal vage
oper at i ons.

MVSHQ once again faced an intervenor in its salvage efforts
in 1999, when WlliamCeary (“Cleary”) filed suit in the

District Court of New Jersey, claimng salvage rights to the

2 1n the sanme order, Judge Skinner also denied yet another potential
salvor — Wayne Childs (“Childs”) — finding that while Childs had prepared an
i mpressive plan by which to sal vage the Republic, he had not actually taken
any steps beyond preparation, and thus was not entitled to an injunction
prohi biting MSHQ and Marshal lton from sal vage operati ons.
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Republic. However, the coordinates given by Cleary proved to be
six mles away fromthe actual site of the shipweck, and
Cleary’s suit was dismssed. Cleary then filed a claimin this
action, and was allowed to intervene as a conpeting salvor in
2001. Between 2001 and 2005, C eary was nowhere to be found.

| ndeed, on June 13, 2005, Ceary’'s counsel reported to the Court
that it had | ong been unable to contact him and inits
opposition to MSHQ s instant notion, the governnment noted that
“M. Cleary is apparently no |onger before this Court.”
Accordingly, Ceary's counsel of record noved to w thdraw on June
21, 2005. The Court granted that notion on July 8, 2005. But
then, in a last-ditch effort to intervene, Cleary independently
contacted the Court by letter on July 8, 2005, the day of the
prelimnary injunction hearing, claimng that he was entitled to
sal vage rights.?

2. MVSHO s Efforts to Obtain Exclusive Sal vage R ghts

I n 2001, Judge Skinner declined (1) to exercise in rem
jurisdiction over the shipweck, and (2) to grant MVSHQ excl usi ve
sal vage rights. In so doing, the Court clarified that (1) in rem

jurisdiction would be exercised if and when the facts so warrant,

®In open court on July 8, 2005, | deened Cleary’'s letter, dated July 7,
2005, a pro se pleading opposing prelimnary injunctive relief and opposi ng an
award of exclusive salvage rights to MSHQ Although | rejected his argunents
his status as an intervenor remai ns unchanged.

-9-



and (2) MVSHQ woul d be entitled to exclusive salvage rights if it

nounted “a conti nuous sal vage operation.” See Docket entry 38.%
MVSHQ argues that it has now established a continuous

sal vage operation and is thus deserving of exclusive sal vage

rights and injunctive protection against rivals. The governnent

opposes MVSHQ s notion and disputes this Court’s exercise of in

rem jurisdiction over the shi pweck

1. ANALYSI S

A. The Exercise O In RemJurisdiction Over A Shi pw eck
Sitting In Internati onal Waters

The threshold question is whether this Court has
jurisdiction over a sunken vessel that lies in international
wat ers approxi mately 50 nautical mles away from Anerican soil
While there are only a limted nunber of cases on the subject, a
clear pattern over the past twenty years has emerged in which
federal courts have exercised in remjurisdiction over the
remai ns of shipwecks |ocated outside their district’s geographic
boundaries. O note, two hallmark circuit court cases support an
admralty court’s exercise of in remjurisdiction for the
pur poses of protecting a shipweck salvor’s interests:

In RMS Titanic, Inc. v. Haver, 171 F.3d 943 (4th Cr. 1999),

the Fourth Circuit invoked “constructive in renf jurisdiction to

4 1n 2000, due to sone confusion in the District Court Cerk’s Ofice,
t he case nunber was changed from C. A No. 82-3742 to C. A No. 00-11565. Also
note that this case was transferred from Judge Skinner to Judge Gertner on
April 4, 2005.
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permt it to adjudicate rights over the entire Titanic weck.
“Constructive in renf jurisdiction, wote the Haver court, is
“inmperfect” or “inchoate” in remjurisdiction that gives the
court shared sovereignty with other nations under the principles
of jus gentium or the |law of nations. The goal, the court
announced, was to protect salvors: “The principles of salvage

| aw are intended to encourage persons to render pronpt, voluntary
and effective service to ships at peril or in distress by
assuring them conpensation and reward for their salvage efforts.”
Id. at 962.

In Treasure Salvors, Inc. v. Unidentified Wecked and

Abandoned Sailing Vessel, 569 F.2d 330 (5th G r. 1978), the court
rejected the governnment’s challenge to in remjurisdiction over a
wreck | ocated outside the territorial jurisdiction of the court.
The court noted the inpossibility of bringing the shipweck's
remai ns and cargo within the territorial jurisdiction of the
court. In light of this inpossibility, the court affirmed the
authority of the district court to adjudicate title to objects
both within and outside its territory.

The rationale laid out in Haver and Treasure Salvors is

squarely applicable to the case at bar: It would be inpossible
for anyone to bring the Republic within the jurisdictional
boundaries of any court. NMoreover, no salvor is going to absorb

all of the risks associated with sal vaging the shi pweck’ s goods
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W t hout the sort of protection sought by MWSHQ Thus,
constructive in remjurisdiction is a legally sound solution to
an ot herw se irreconcil able dil emm.

B. MVSHOQ Has Established Itself As Sal vor-I| n-Possessi on

As the Haver court descri bed,

[ upon] rendering sal vage service, a salvor

obtains a lien in the saved property by

operations of |aw to secure paynent of

conpensati on and award due fromthe property

owner. This lien attaches to the property to

t he exclusion of all others, including the

property’s true owmer. And to facilitate

enforcenent of the lien, the salvor enjoys

possessory interest in the property until the

sal vor is conpensated. Because the salvor’s

lien is exclusive and prior to all others, so

too, the salvor’s possessory interest in the

res is enjoyed to the exclusion of al

others, including the res’ true owner.
Haver, 171 F.3d at 963. Accordingly, a salvor-in-possession
hol ds a constructive |ien over the weck and its cargo.

MVSHQ argues that it is entitled to this | egal status

because (1) it has salvaged a distressed ship and cargo in
navi gabl e waters; (2) it has conducted all of its sal vage
operations independently and voluntarily to rescue the shi pweck
and its remains, including incurring high costs with no guarantee
or contract between itself and the owners of the vessel,
| nternational Mercantile Marine Conpany (who ceased business
operations in 1969); and (3) it has continuously, conpetently,
and dutifully undertaken sal vage efforts in a hostile and risky

environment. For exanple, after the Court issued its order
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denyi ng MVSHQ excl usi ve sal vage rights in May 2001, MSHQ heeded
the Court’s directive and posted service on the shi pw ecked
vessel “in a conspicuous manner,” as required by the O der
Appoi nting Special Process Server issued on August 4, 2000. Such
service included a Warrant of Arrest and the Verified Conpl aint.

| ndeed, these efforts entitle MSHQ to relief that “w |
protect the inchoate right of salvors in yet-to-be sal ved
property for a reasonable period.” 1d. The appropriate relief
is an award of exclusive salvage rights as sal vor-in-possession.

C. Prelimnary I njunctive Reli ef

1. St andard For |ssuance of Prelimnary |njunctions

The standard governing the issuance of prelimnary
injunctions in maritinme cases is no different fromthe standard
in typical civil cases. As this Court has previously stated,

A preliminary injunction is an extraordinary
equitable remedy. It requires intervention
by the Court on an emergency basis, without
the usual careful procedures and litigation
methods - the exchange of information in
discovery, evidentiary hearings, the full and
complete briefing of the issues. As such the
law imposes on plaintiffs the substantial
burden of convincing the Court that they are
likely to succeed ultimately and further,
that if emergency relief is not granted, they
will be 'irreparably' harmed.

Boston’s Children First v. City of Boston, 62 F.Supp.2d 247, 253

(D. Mass. 1999) (citations omitted).
To prevail on a notion for a prelimnary injunction, M/SHQ

nmust satisfy the Court (1) that it is substantially likely to
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succeed on the nerits of its clains; (2) that there is a
significant risk that irreparable harmw |l follow absent entry
of an injunction; (3) that the benefits flowng fromthe
injunction will, on bal ance, outweigh the burdens inposed on the
defendant; and (4) that the injunction is consistent with the

public interest. Mtrix Goup Ltd., Inc. v. Rawings Sporting

&oods Co., Inc., 378 F.3d 29, 33 (1st Cir. 2004); Charlesbank

Equity Fund Il v. Blinds To Go, Inc., 370 F.3d 151, 162 (1st Cir.

2004) .

Since | have granted MVSHQ excl usi ve sal vage rights as
sal vor-i n-possession of the shi pwecked Republic, as discussed
supra, the likelihood that MWVSHQ wi ||l succeed on the nerits of
its clainms is plainly high. Since the defendant — the
shi pw ecked vessel — will not incur any burdens as a result of
the prelimnary injunction, the third prong is a non-issue.
Finally, as the courts in Haver, 171 F.3d 943, and Treasure
Sal vors, 569 F.2d 330, explained, “it is the assurance of
conpensation and reward that provides the inducenent to seanen
and others to enbark in [sal vage] undertakings to save |ife and
property . . . . Public policy encourages the hardy and
adventurous mariner to engage in [] |aborious and sonetinmes
dangerous [sal vage] enterprises.” Haver, 171 F.3d at 962 (citing

The Blackwall, 77 U.S. 1, 14 (1869)). The only prong that

requires greater attention is irreparable harm
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2. The Risk of Irreparable Harmto M/SHQ Absent An
| nj uncti on

Since WSHQ | ocated the Republic, there have been no | ess
than four, and probably nore, interlopers that have attenpted to
interfere with MSHQ s sal vage efforts. Each tinme, M/SHQ s
efforts were jeopardi zed, and each time, MWSHQ had to appear in
federal court to defend its operations. Indeed, the press
surroundi ng the di scovery and sal vage of the Republic has been
wi despread. The shi pweck’s whereabouts are commonly known in
maritime circles. Because it cannot closely guard the site of
t he shi pweck, MVSHQ faces the intimdating risk of losing its
investment — mllions of dollars and over twenty years of
diligent effort — while its back is turned. |In addition, were a
rival to attenpt to sal vage the shi pweck, there would be serious
risks to the structural integrity of the ship and the safety of
the artifacts lying within. Interlopers |ike Ceary have done
precisely that — traveled to the Republic’'s coordinates while
MVSHQ was onshore and attenpted to sal vage goods haphazardly from
t he shi pweck.?

Under simlar circunstances, the courts in both Haver, 171

F.3d 943, and Treasure Salvors, 640 F.2d 560, approved of the

5 In a declaration, Cleary reports that, in July 1998, he “was a
passenger onboard the diving charter vessel SEEKER where we dived the
shi pweck of the 1909 Wiite Stare [sic] Liner RMS REPUBLIC.” Wth the help of
anot her scuba diver onboard, Rodney Nairne, Cleary allegedly “recovered
portholes fromthe shipweck.” Decl. of WlliamP. Ceary at 1, Resp. Mem of
Law I n Supp. of Intervenor’'s Mot. to Dismss, filed February 28, 2001.
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i ssuance of injunctive relief, as long as the proscriptions
dictated by the injunction were narrowmy tail ored.

Here, the prelimnary injunction requested by MVSHQ i s
narromy tailored to alleviate the threat of clandestine sal vage
operations. This Court is persuaded that the threat of such
cl andestine operations is great and, should it becone a reality,
i rreparabl e;® MVSHQ woul d have no way of identifying who the
interloping pirates were and thus the sal vaged goods woul d be
unrecoverable. A prelimnary injunction gives MVSHQ a | egal
deadbolt on the property to which it has been awarded title.

F11. CONCLUSI ON

For the reasons discussed herein, MVSHQ i s hereby GRANTED
excl usi ve sal vage rights as sal vor-in-possession of the
shi pw ecked vessel known as the Republic. MWSHQ s request for a

prelimnary injunction is hereby GRANTED

SO ORDERED.
Dat ed: July 19, 2005 s/ NANCY GERTNER U. S.D. J.

6 During oral argunent on July 8, | rigorously questioned MVSHQ as to
the threat of harmfromrival salvors. After hearing MVSHQ s description of
efforts by rival salvors, like Cleary, | amconvinced that, absent an

i njunction, the safety of the Republic and its goods, as well as MVSHQ s
wei ghty investment in the sal vage operation, would be in jeopardy.
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